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decision without carefully considering them, even though the 
points are not discussed in the decision. It is difficult to see 
how the legislative intent could have been more clearly 
expressed. Without doubt the losses to be sustained by the 
Interurban Railway and similar corporations might be appalling 
if the recovery of cumulative penalties were allowed, but it is 
to be remembered that they were in this case probably incurred 
in willful and deliberate violation of the law, with a full knowl- 
edge of the possible consequences. Such violations have be- 
come too common of late, and too often escape a punishment 
sufficient to act as a deterrent from future disregard of public 
rights. 

Sir Henry Maine, in his notable work upon Ancient Law, in 
commenting upon the fact that the jurisprudence of the Greeks 
left no impression upon the systems of later times, ascribes as 
a reason that, as in this case, the facts were allowed to influence 
and control the rigid rules of law. "No durable system of juris- 
prudence," he says, "could ever be produced in this way. A 
community which never hesitated to relax rules of the written 
law whenever they stood in the way of an ideally perfect decis- 
ion on the facts of a particular case, would only, if it bequeathed 
any body of judicial principles to posterity, bequeath one con- 
sisting of the ideas of right and wrong which happened to be 
prevalent at the time. Such jurisprudence would contain no 
framework to which the more advanced conceptions of subse- 
quent ages could be fitted." It is apparent that in the United 
States, owing to the vast number of state courts, every effort 
should be made to bring at least the adjective law into some 
semblance of uniformity, and that rules long established 
should not be varied without the most powerful reasons, since 
every deviation must cause a multitude of embarrassments to 
the courts themselves. It is hoped that the policy of the New 
York court, as evidenced in this decision, will not be followed. 

THE APPOINTMENT OF RECEIVERS AT THE INSTANCE OF CREDITORS 
UPON THE MERE INSOLVENCY OF A CORPORATION. 

In the case of Harrigan v. Gilchrist, 99 N. W. 909, the fol- 
lowing general proposition was laid down: 

"Courts of equity will not, without legislative policy favor- 
able thereto, manifest in some way, render a corporation inca- 
pable of performing its corporate duties and practically termi- 
nate its existence by sequestering its property and taking charge 
of its affairs, though it is within judicial power to do so when 
necessary to the ends of justice." 

The last clause suggests an inquiry into the conditions under 
which a court will take the property of a corporation within its 
power and appoint a receiver therefor. 

The two theories as to the relation existing between an 
insolvent corporation and its creditors — one holding that it is a 
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trust relation, the other holding it to be that of debtor and cred- 
itor — are well known. The appointment of a receiver for the 
property of an insolvent corporation is materially affected by 
the theory followed in the particular jurisdiction. If the trust 
theory is followed then any creditor on establishing the insol- 
vency of a corporation has a right to demand, in a court of 
equity, the appointment of a trustee, or receiver, he being a 
beneficiary under the trust. 

The trust theory was established by Justice Story in the 
case of Wood v. Dummer, 3 Mason 308, a decision which has 
been greatly criticised and quite generally repudiated. But it 
is still adhered to by the State of Washington, and a trustee, or 
receiver, may there be appointed upon a showing of insolvency. 
Olsen v. Bank, 15 Wash. 148; Liquor Co. v. Cafe" Co., 28 Wash. 
176; Conover v. Hull, 10 Wash. 673. 

The trust theory is also adhered to by the federal courts, but 
has a peculiar application, having no effect on the right of a 
court of equity to appoint a receiver. The grounds for appoint- 
ing a receiver in the federal courts are not materially different 
from those in the state courts generally, but the trust theory is 
applied to the distribution of the assets after a receiver has 
been appointed. The view that the federal courts take of the 
trust theory is well discussed in Gallagher v. Asphalt Co., 55 
Atl. 259. 

By the great weight of authority, the relation between a 
corporation and its creditors is simply that of debtor and 
creditor. A corporation, although insolvent, holds its property 
as an insolvent natural person does, and its assets are not a 
trust fund for the benefit of creditors in any proper sense. 
3 Clark & Marshall, Corporations, 2319; Marshall, Corporations, 
1026. 

In jurisdictions where the trust fund theory has been 
repudiated, and in those also where it is accepted but not as 
affecting the right of a court of equity to appoint receivers, a 
court has no power to appoint a receiver of the property of any 
corporation, whether domestic or foreign, upon the mere filing 
of a bill by a creditor-at-large on behalf of himself and of all 
others similarly situated. Lehigh Coal Co. v. Central R. R., 43 
Hun 546. Before a court of equity will appoint a receiver at the 
instance of a creditor, he must have reduced his claim to judg- 
ment and have an execution returned nulla bona. Brown v. 
Lake Superior Iron Co., 134 U. S. 530; Dodge v. Pyrolusite Man- 
ganese Co., 69 Ga. 665. Mere insolvency is not a sufficient 
ground for the appointment of a receiver where there is no 
charge of fraud, mismanagement, or wasting of assets. Law- 
rence, etc., Co. v. Rockbridge Co., 47 Fed. 755; Dambman v. Empire 
Mill, 12 Barb. 341. A court of equity may appoint a receiver 
for the property of a corporation, or for specific property, upon 
suit of a creditor holding a lien thereon when there is imminent 
danger of the property being wasted, lost, or misapplied. 
Cheever v. Rutland, etc., R. Co., 30 Vt. 653; Haas v. Chicago 
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Building Soc, 89 111. 498. A creditor is entitled to the appoint- 
ment of a receiver when the corporation has ceased to act, and 
the principal stock-holders are fraudulently dealing with the 
property as their own. Conro v. Gray, 4 How. Pr. (N. Y.) 166. 

By the laws of Texas a receiver may be appointed for an 
insolvent corporation, though the creditor asking for the 
receiver has not reduced his claim to judgment. San Antonio & 
G. S. R. Co. v. Davis, 30 S. W. 693. A number of the other 
states have passed statutes regulating the appointment of 
receivers. The effect of many of these is to bring about the 
same result as though the trust fund theory had been adhered 
to — namely, the appointment of a receiver upon mere insol- 
vency. 

Valuable illustrations of the appointment of receivers over 
corporations are given in 3 Pom. Eg. fur. 363, note 5, and cases 
cited. 



